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Eseponeiickoco Iapramenma u Cogema,

o ,,Eeponeiickou Ilpoyedype [lpuxasza 06
Onaame*, oeticmgyem 6 OMHOULEHUU 2PANCOAHC-
KUX U xX03sa1ucmeeHnulx cnoposé ¢ 12 oexabps 2008
2. {env oannoco Ilocmanoenenus 3axaiouaemcs 8
YRpOWeHUU U YCKOPEHUU RPOUEOYPbL PA3peuleHUA
CHOPOE U YMEHBULEHUU U30EPIHCEK CYOONPOU3BOOC-
mea no MpaHczpanuunvim oenam. llpeomemom
Illpukaza mocym 6vimv MmoavKo OenediCHble, HO He
O2paHuvYenHble NO cCymMme, mpebosanus ucmya K
omeemuuxy. [locmanoenrenue (REGULATION)
Ne861/2007 Esponeiickoeo Ilapaamenma u Cosema, o
,,Eeponeiickoii [lpoyedype no Manvim Tpebosanusm*
oeticmeyem ¢ 01 aneaps 2009 . [nasuvie omauuus
om ,,Esponeiickoii Ilpoyedypst [Ipuxaza 06 Onname*
3aKIIOYAIOMCS KAK 8 603MOICHOCU 83bICKAHUS HE
MONILKO OeHedICHbIX mpebosanuli, max u 02paHu-
yeHuu cymmol mpebosarus 0o 2.000,00 eepo. Oba
Ilocmanognenus npedycmampugarom cyo0onpous-
800CMBO C NOMOWDBIO CHAHOAPMUZUPOBAHHBIX
ONAHKO8 O uCmya u omeemuura, obae2u4auux
um gedenue cnopa.

n ocmanoenenue' (REGULATION) Nel896/2006

' B ropuaM4ecKoil JInTeparype Tak e BCTPEYaeTcsl TEPMHUH
“pernameHt”’
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I. Preface

This article provides general overview of two
European Regulations which enable the claimant
to enforce his or her rights in different cross-border
cases. In most cross-border matters it seems to be
difficult for the claimant to file a complaint with the
court, especially because of the lack of legal knowl-
edge of the law system in a foreign country. This often
prevents the claimant from seeking satisfaction in the
foreign country. The aim of the new regulations is to
alter this situation.

“REGULATION (EC) No 1896/2006 of 12
December 2006 “creating a European Order for
Payment Procedure” and “REGULATION (EC) No
861/2007 of 11 July 2007 “establishing a European
Small Claims Procedure” were enacted by the
European Parliament and the Council in accor-
dance with the principle of subsidiarity as set out in
Article 5 of “the Treaty establishing the European
Community“(TEC). The TEC was recently amended
by the Treaty of Lisbon and renamed to “the Treaty
on the Functioning of the European Union” (TFEU).
The Article 5 TEC enabled the European Community
to act if and insofar as the objectives of the proposed
action cannot be sufficiently achieved by the Member
States but can be better achieved by the European
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Community. The intended actions were at first to
simplify and speed up litigation in cross-border cases
in the European Community. This task could not
be accomplished effectively by the Member States
because they had to create 27 national rules which
shall have the same content, must not contradict each
other in no way and shall apply in all Member State.
For the last objective the Member States should have
entered into 27 international agreements. All these
requirements could not obviously met by all Member
States in a short period of time. It was necessary to
create a unique rule which shall be binding in its
entirety and directly applicable in all Member States.
The article 288 TFEU (ex-article 249 TEC) authorizes
the Union’s institutions to enact regulations which
have for all Member States such binding charac-
ter and direct application. Therefore the European
Parliament and the Council adopted REGULATION
(EC) No 1896/2006 and REGULATION (EC) No
861/2007 which apply from 12 December 2008 and
from 1 January 2009. Although the regulations are
directly applicable they leave in limited number of
cases some space for national legislators to fill it with
national rules.

These two Regulations are described hereun-
der.

II. REGULATION (EC) No 1896/2006
(European Order for Payment)

This act created a new juridical option for claim-
ants to enforce their rights: a “European Order for
Payment Procedure”. This REGULATION applies
since 2008 and is recognized and enforced in all
Member States except Denmark without the need
for a declaration of enforceability. This act consists
of 33 articles including 7 annexes. Based on this
Regulation the German Parliament (Bundestag)
amended a German Civil Procedure Code and put
the amendments in new Legislation in sections 1087
— 1096.

1. Purpose (Article 1)

The aim of this law is to simplify, speed up
and reduce the costs of litigation in cross-border
cases concerning uncontested pecuniary claims.
This Legislation does not prevent the claimant from

2E.g. Article 26 REGULATION (EC) No 1896/2006

seeking satisfaction under the law of a Member State.
Thus the claimant is free to choose between these
two possibilities but he is not entitled to pursue his
claim by using this regulation and his domestic law
at the same time.

2. Application of the procedure in civil and
commercial matters

This law only applies if the following require-
ments are met:
* cross-border case (article 2 and 3)
» civil and/or commercial matters (article 2)
* pecuniary (monetary) claims (article 4)

a. cross-border case

Under the article 3 “a cross-border case” is the
one in which at least one of the parties is domiciled
or habitually resident in a Member State other than
the Member State of the court seised. In other words
the law does not require from the parties a nation-
ality (citizenship) of the Member State but at least
habitually residence in one of the Member States.
The law is not applicable if the both parties (claimant
and defendant) have habitually residence in the same
Member State as the court which shall issue an order
for payment. In this case there is no cross-border
matter for the purpose of this Regulation.

b. civil and/or commercial matters

The article 2 stipulates some exceptions and
excludes an application in several civil matters,
particularly in respect of matrimonial relationship,
wills, succession and most claims of non-contractual
obligations as well.

C. pecuniary (monetary) claims

The Regulation only applies to pecuniary claims
which means that non-monetary relief is not available
in this case. Furthermore the claimant is entitled to
claim only specific amount of money. The next re-
quirement is that the claim has already fallen due.

3. Jurisdiction

Unfortunately the Regulation does not prescribe
the jurisdiction but delegate in this respect to another
rule. In accordance with article 6 (1) the jurisdiction
of the court shall be determined by “REGULATION”
(EC) N0 44/2001 (“Regulation on jurisdiction and the
recognition and enforcement of judgments in civil
and commercial matters”). This Regulation is very
sophisticated; therefore it is doubtful whether it is
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appropriate for the European order for payment?. As
mentioned above the one of the aims of the order is
to simplify litigation. This complicated Regulation
(EC) No 44/2001 contradicts obviously this objective.
Nevertheless the European litigator took a decision
to determine a jurisdiction by Regulation (EC) No
44/2001. The Regulation No 44/2001 sets forth in
section 1 general and in section 2 special jurisdictions
of the court of the Member State. Under section 1 the
person who is domiciled in a Member State shall be
sued in that Member State. According to section 2
a person domiciled in a Member State may be sued
in another Member State, e.g. in the case of the sale
of goods in a Member State where under the con-
tract the goods were delivered or should have been
delivered (article 5 Nr. 1 letter b, Regulation (EC)
No 44/2001).
Hereunder two examples*:

Example I: A vendor who is domiciled in France
sells goods to the customer in Munich. If the customer
does not pay, he shall be sued in Germany, Article 2
(1) of the Regulation (EC) No 44/2001.

Example 2: A vendor who is domiciled in
Germany delivers under the contract the goods in
Hamburg to the French customer. In this case the
French customer can be sued in Germany as well.

However, provided the defendant is a consumer,
only the courts in the Member State in which the de-
fendant is domiciled, shall have jurisdiction (article 6
(2). This exception is necessary to protect consumer’s
rights effectively, otherwise it would be unreasonable
in a case of opposition (article 17) to compel a con-
sumer to go to hearings in another Member State, for
instance from The Great Britain to Bulgaria.

3 Bartosz Sujecki, ,,Das Europdische Mahnverfahren, Neue
Juristische Wochenzeitschrift, 2007, 1622-1625 (1623).

4 Gregor Vollkommer, Stefan Huber, ,,Neues Europdisches
Zivilverfahren in Deutschland®, Neue Juristische
Wochenzeitschrift, 2009, 1105-1109 (1105).
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4. Application for a European Order for Payment
Article 7 prescribes requirements which shall be
met by a claimant. Under article 7 the claimant shall
use an application form A as set out in Annex [. The
application shall especially include the following:
* the names and addresses of the parties and of
the court
+ the amount of the claim
* the cause of the action
* adescription of evidence supporting the claim
* the grounds for jurisdiction
* the cross-border nature of the case

The form A is available in all official languages
of the European Union, i.e. in 27 languages. This
application form can be downloaded for free from
the official websites of the competent courts. The
European Court of Justice offers this possibility as
well. The form A contains Appendix 1 and Appendix
2. The claimant is entitled to fill in the Appendix 2 his
opposition to a transfer to ordinary civil proceedings
in the event of opposition by the defendant (see the
passage number 7). Each form, independently on the
language, contains very useful guidelines for filling
in the application form. Using these guidelines the
claimant will be able to fill in the form by himself.
That is why the claimant may need to consult a
lawyer in a very limited number of cases. The ap-
plication should be file with a court in a paper form.
It is not clear if the application may be faxed. The
Regulation permits other than paper form accepted
by the Member State of origin. In this respect the
Regulation delegates this matter to the Member
States. If the Member State does not prescribe how
to submit an application the claimant should always
choose a paper form as the safest one. Otherwise his
or her application can be denied by the court. For
instance the German competent court “Amtsgericht
Wedding” does not consider fax to be acceptable
application form’.

5 http://www.berlin.de/imperia/md/content/senatsverwaltun-
gen/justiz/gerichte/europaeischesmahngerichtdeutschland/
faq_02.pdf
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5. Examination and rejection of the application

The court examines whether the all formal re-
quirements are met. The court does not verify the
information provided by the claimant and if the claim
is justified it examines whether the claim “appears to
be founded™®. The application will be rejected if the
requirements are not fulfilled or the claim is “clearly
unfounded”’. By comparing the terms of the law
(“appears to be founded” and “clearly unfounded”)
I may conclude that the doubts of the foundation of
the claim shall be interpreted in favor of the claim-
ant. Otherwise the rejection solely on the grounds
of the doubts will contradict one of the aims of
the REGULATION, i.e. speeding up the litigation.
Therefore I conclude that the court will not deny the
application even in the events when the case will be
likely dismissed, e.g. because the claim seems to be
time-barred.

6. Issue of a European Order for Payment

If the form A is filled correctly the court will issue
a European Order for Payment within 30 days of the
lodging of the application and serve this document
on the defendant.

7. Defendant’s reaction

a. Necessary Information

In a European order for payment the defendant
must be informed by the court about his rights and op-
tions in respect of the claim. Article 12 (3) stipulates
that the defendant must be advised of his options to
pay or to oppose the order by lodging with the court
of origin a statement of opposition. Furthermore the
court shall inform under article 12 (4) the defendant
about following:

» theissued order was solely based on the informa-
tion the claimant provided the court with. That
information was not verified by the court.

» the statement of opposition must be sent to the
court within 30 days of service of this order on
the defendant

» the order will become enforceable unless an op-
position has been sent by the defendant

* in the event of opposition the proceedings shall
continue before the competent courts of the
Member State of origin.

¢ Article 8
7 Article 11

The terms court of origin and Member State of
origin are defined in article 5. In both cases the law
means a place where the order was issued.

b. Opposition

The defendant may lodge a statement of opposi-
tion to the European order for payment with the court
of origin using standard form F as set out in Annex
VI. The defendant shall simply notify that he fights
the claim. The defendant does not have to describe
reasons supporting his opposition.

c. Paper form and the time limit

The opposition shall be basically sent in paper form
within 30 days of service of the order on the defendant.
The defendant can submit his opposition in electronic
form only if the Member State accepts this form. If the
national law does not explicitly allow faxing an opposition
the defendant should always choose the safest form and
fill the opposition with the court only in paper form. In
terms of the time limit the defendant should pay attention
that the 30-days period starts on the day following that
on which the order for payment was served despite the
fact that the following day is Saturday, Sunday or public
holyday. However, provided the last day is Saturday,
Sunday or public holyday the last day will be postponed
to the following working day. Therefore the period will
expire on this postponed day.

8. Enforceability

If the opposition is not submitted in the above-
mentioned way, the court will declare the European
order for payment enforceable and send the enforce-
able order to the claimant. The order becomes auto-
matically enforceable in all Member States except
without Denmark.

9. Costs

As for the European order for payment procedure
including the ordinary civil procedure in the case of
opposition the court fees must not exceed the ones
which are required in the Member State without a pre-
ceding European order for payment procedure. The
German legislator for instance requires for procedure
under the REGULATIO Nr. 1896/2006 the same fee
sum as if the defendant was sued under the German
national law. If one considers that the costs of the
European Order for Payment are basically not higher
than the ones of the procedure under the national law
it can be recommended to use the procedure based
on the European Regulation.
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II1. REGULATION (EC) No 861/2007 of 11

July 2007 establishing a European Small

Claims Procedure

dislo

This REGULATION applies since 01.01.2009 and
can be enforced in all Member States except Denmark
without the need for a declaration of enforceability.
This act consists of 29 articles and 4 annexes which
include standard forms for filing the complaint with
the court. Based on this REGULATION the German
Parliament (Bundestag) amended a German Civil
Procedure Code and put the amendments in new
Legislation in sections 1097 — 1109. The goal of the
REGULATION is to simplify and speed up litigation
concerning small claims in cross-border cases®. The
REGULATION prescribes that the claimant shall use
the standard claim form for the complaint. All forms
can be downloaded for free from www.eurocivil.info.
The REGULATION does not differ very much from
the REGULATION regarding the European Order for
Payment In respect of the objectives, using standard
forms and enforceability. Nevertheless, there are some
essential variations between two REGULATONS.
In contrast to the European Order for Payment the
REGULATION for Small Claims Procedure allows to
demand a non-monetary relief. Furthermore, the value
of a claim shall not exceed EUR 2.000,00 excluding
all interest, expenses and disbursements’. However,
the REGULATION does not prescribe the method of
figuring out the value of the non-monetary claim by the

8 Number 23 of the Preface of the Regulation (EC) 861/2007
9 Article 2 (1) of the Regulation (EC) 861/2007
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claimant or court. This question can be answered only
under the national law. The next main difference is that
the claimant is not entitled to seek satisfaction in the
matters of employment law'. It is not perfectly clear
whether the claimant is allowed to sue the defendant
in the affairs of the labor law. The labor law governs
the dealings of employers and the unions that represent
employees, e.g. contracts between an employer and
labor union". The employment contract is a contract
between an employer and employee'?. The European
legislator knows the difference between employment
and labor law. That is why the one can come to con-
clusion that the cases of labor law are not excluded by
the REGULATION. However, it is predictable that the
courts will be reluctant to accept the claims in respect
of labor law.

The standard forms of the REGULATION con-
tain very useful guidelines which make the articles
of the REGULATION self-explanatory. There is no
requirement that the claimant shall be represented by
the lawyer. Therefore the claimant can enforce his or
her right by himself.

IV. Conclusion

These Regulations lift obstacles in terms of the
legal proceeding in the cross-border cases by stipulat-
ing of the unique and simplified rules and emphasize
a general trend of the United Europe to harmonize
the law principles in the Member States.

10 Article 2 (2) f of the Regulation (EC) 861/2007
' Black’s Law Dictionary, 9-th Edition, Page 952, 299
12 Black’s Law Dictionary, 9-th Edition, Page 369



